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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ROBERT R TOLAN, MARIAN TOLAN,
BOBBBY TOLAN, AND ANTHONY
COOPER

§
8§
§
8
Plaintiffs, 8
VS. § CIVIL ACTION NO. H-09-1324

§

8

§

8

§

JEFFREY WAYNE COTTON, JOHN C.
EDWARDS, AND THE CITY OF BELLAIRE

Defendants.

(CORRECTED) MEMORANDUM AND ORDER ON JEFFREY WAYNE COTTON'S
AND JOHN C. EDWARDS’S MOTION FOR SUMMARY JUDGMENT

Pending before the Court is the motion filed byfddeants Jeffrey Wayne Cotton
(“Sergeant Cotton”) and John C. Edwards (“Officeiwards”) for summary judgment on their
defense of qualified immunity. (Doc. 67) Plairgiffiave filed a response to the motion (Doc.
70), to which Defendants filed a reply (Doc. 73Blaintiffs then filed a surreply (Doc. 75), to
which Defendants responded (Doc. 77). These 8liagd the accompanying exhibits have been
reviewed and considered by the Cdurt

Each of the Plaintiffs: Robert R. Tolan (“Robfielan”), Marian Tolan, Bobby Tolan,
and Anthony Cooper has filed suit pursuant to 42.0. Sec. 1983 against each of the remaining
Defendants, Cotton, Edwards, and the City of Bellafor violation of their Fourth and

Fourteenth Amendment rights.

! Defendants objected to certain exhibits submitteélaintiffs (Doc. 72). This motion is consideraad ruled
upon in a separate order.

% Plaintiffs originally brought a number of Texaststiaw claims against the defendants. On stiprdadif the
parties, these state law claims against the indalidefendants were dismissed on January 4, 20dd. ). On
June 6, 2009 on stipulation of dismissal withowjpdice filed by Plaintiffs, all defendants, exc€uttton, Edwards,
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Undisputed Facts.

There is no dispute that just before 2:00 a.m. @ecember 31, 2008, outside a home
located at 804 Woodstock Street, in Bellaire, TeXdaintiff Robert R. (“Robbie”) Tolan was
tragically shot by Bellaire Police Sergeant Jeffil#gyne Cotton. There were six people who
witnessed this shooting: Robbie Tolan and SgtidbgtRobbie Tolan’s parents, Marian and
Bobby Tolan; Robbie Tolan’s cousin, Anthony Coopand Bellaire Police Officer John C.
Edwards. The question before the Court is wheteitwo police defendants, Sergeant Cotton
and Officer Edwards may utilize the defense of dieal immunity from the lawsuit filed against
them by Plaintiffs Robbie, Marian, and Bobby To&rd Anthony Cooper.

In their opening brief Defendants summarize thdece of what led up to the shooting.
(Doc 67, at 2-8) The summary is undisputed bynr@fés and is taken largely from the
deposition testimony of Sergeant Cotton and Offtedwards and the four Plaintiffs. (Doc 67,
Exhibits 2, 4, 15, 16, 17, 18). Briefly, the eimstances were that Officer Edwards was, at
around 1:50 a.m. on December 31, 2008, on dutyGityaof Bellaire police officer, patrolling in
the area of the 5800 block of Bissonnet Streetwdg aware that thieves had burglarized twelve
vehicles in Bellaire the night before and thatedtigang graffiti had been placed on the buildings
of the Bellaire shopping center located in thenitgi of his patrol. He was driving a marked
City of Bellaire police car. The police car prommly displayed reflective tape and was
equipped with a spotlight, overhead emergency dighmd a video recording system. The police
car was also equipped with a computer and a Md@mnla Terminal (MAD).

While patrolling the vicinity Officer Edwards egd the shopping center parking lot on
Evergreen Street and travelled eastbound. He wédexr black Nissan Sports Utility Vehicle

(SUV) travelling in front of him on Evergreen StteeThe SUV made an abrupt turn onto

and the City of Bellaire, were dismissed withowtjpdice. (Doc. 25).
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Woodstock Street. The manner of the turn suggeste®fficer Edwards, among other
possibilities, that either the driver was unfammilidth the neighborhood, the driver did not want
to be followed by a police car, the driver was arpdriver, the driver had been distracted, or the
driver’'s ability to operate the vehicle was in sowey impaired. Officer Edwards did not
follow the SUV, but stopped his police car at theersection of Woodstock and Evergreen and
continued to observe the SUV. Officer Edwards krieat Woodstock ended incul-de-sa¢
and that if the driver wanted to exit Woodstocle tiriver would need to return to Evergreen.
Officer Edwards observed the male driver park tb&/ ®n the west side of Woodstock and exit
the SUV, along with his male passenger. Offiedwards did not recognize the two men, but
later learned that the driver was Robert “RobbiejaR Tolan (“Robbie Tolan”) and the
passenger, Anthony Cooper (“Cooper”). Robbie Tdiestified in his deposition that as he
opened the door of the SUV, he saw headlightsatafig on the door. Robbie Tolan pointed out
the headlights of the police car to Cooper, butggodad misplaced his wallet in the SUV and
was too busy looking for it. (Doc. 67, Ex. 15,28, line 25--p. 29, line 3; p. 30, line 25—p. 31,
line 15; Ex. 16, p. 40, lines 1-9; Plaintiffs’ Colamt, at paragraph 25). Officer Edwards also
noted at that time that Robbie Tolan and Coopekddan the direction of the police car when
they exited the SUV. He also observed Robbie Talah Cooper remove items from inside the
SUV.

Still observing the actions of Robbie Tolan andb@ar, Officer Edwards began to drive
slowly past the SUV, noting as he drove, the liegplate number. He typed what he believed to
be the license plate number of the SUV into the iMobData Terminal (MDT), his police car
computer, in order to run a routine check on the/SUWJnfortunately when he entered the

license plate number into the MDT he made a mistakBe actual number of the SUV was
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696BGK, but Officer Edwards typed in 695BGK. Thamputer in the police car sounded an

audible alert tone indicating that the license glatimber that had been typed into the MDT
matched that of a vehicle that was reported statehalso audibly and visually announced that
the vehicle with the license plate number he tyipedas a Black Nissan that had been reported
stolen. The MDT also automatically alerted thel@e# Police Department dispatcher, who

informed Officer Edwards the vehicle had been regabstolen. Officer Edwards told the police

dispatcher the location of the SUV and that twoesdlad occupied the vehicle.

Officer Edwards recognized at this point that feswvolved in investigating a reported
felony crime, that the two men who had occupied gshpposed stolen vehicle were aware a
police car was nearby, and that he was outnumbetdd. called for backup from both the
Bellaire Police Department and the Houston Poliepdtment. In an attempt to maintain the
status quauntil backup arrived, Officer Edwards drove thrbubecul-de-sacturn and stopped
the police car on the side of the road facing tb&/ Sbut at a distance. Before backup arrived,
however, Bobbie Tolan and Cooper approached asehter a residence in the neighborhood;
they were carrying several items. This changédhedircumstances prompted Officer Edwards
to drive his police car forward and park in frorittlee SUV. He shined the police car spotlight
to better illuminate Robbie Tolan and Cooper in plo®rly lit front yard and driveway of the
house. He exited the police car and removed hildnan from its holster, calling to Robbie
Tolan and Cooper, “Police, Come here.” Officemadds was wearing a regulation Bellaire
Police uniform; he carried his handgun in one hand a flashlight in the other. His intention
was to detain temporarily Robbie Tolan and Coopsarrthe SUV in order to make a field
investigation of what he believed to be an automeothieft. When Robbie Tolan and Cooper

failed to come to Officer Edwards, but proceededaimopposite direction, Officer Edwards
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repeatedly ordered them to stop and lie on thergtou

In paragraph 37 of the complaint (Doc 1), Plafstiéllege that, in response to their
guestion of why he wanted them to lie down, Offiesiwards told Robbie Tolan and Cooper
that he wanted them to lie down because he hadmmaficon that the SUV was stolen. Both
Robbie Tolan and Cooper testified in their depossi that they did not comply with Officer
Edwards’ verbal requests to lie on the ground. ¢([Bd, Ex. 15, p. 40, line 22—p. 41, line 8; Ex.
16, p. 51, lines 4-7) Robbie Tolan even steppedideitof the officer’'s view when he put a bag
he was carrying behind a sago palm tree in a plawei@ the door of the house.

While Officer Edwards was ordering Robbie Toland &ooper to the ground, two people
came from inside the house onto the front porclthohgh Officer Edwards did not know it at
the time, they were Robbie Tolan’s parents, Rofg&abby”) Tolan and his wife Marian Tolan.
Bobby Tolan testified in his deposition that hedt®obbie Tolan and Cooper to “shut the fuck
up, be quiet, and get on the ground” (Doc. 67, B.p. 48, lines 15-19). After his father told
him this, Robbie Tolan lay down on the porch of tloeise, with his head in the direction of the
door and his feet toward the driveway. Cooper tkdelvn on the ground, nearer to Officer
Edwards. While Bobby Tolan was talking to Offi¢gg&dwards, Marian Tolan walked about the
front yard shouting. Officer Edwards had four pedp watch, and he still had not investigated
the automobile theft, so he called the dispatchamato ask backup to hurry to the scene.

While all of this was transpiring at 804 Woodstdakive, Sergeant Cotton was at the
Bellaire Police Station doing paperwork. He headio transmissions that Officer Edwards had
encountered a reportedly stolen vehicle along watb individuals who had occupied that
vehicle. Sergeant Cotton responded in his poliae cHe first instructed Bellaire Police

Corporal Chris Delk (Delk) to go to Braeburn Stressiuth of Woodstock Street, in case there
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was a foot pursuit. Sergeant Cotton then drov@0tb Woodstock Street. As he approached the
Woodstock address Sergeant Cotton heard on theepodr radio Officer Edwards’s second,
more urgent, call for backup. Sergeant Cottorvadiat 804 Woodstock at 1:53 a.m., some one
and one-half minutes after Officer Edwards exitésl golice car. It is undisputed that at the
time of Sergeant Cotton’s arrival Robbie Tolan \aisg prone on the porch, Cooper was on the
ground, not necessarily prone, Bobby Tolan wasdstgmext to his Explorer that was parked in
the driveway, close to Officer Edwards, and Maflatan was moving around the front yard.
Disputed Facts

The facts set forth above are not disputed. ABla.m., however, some of the facts
become disputed. The Plaintiffs rely upon thesgputed facts to argue that a summary
judgment of qualified immunity is inappropriate tihis case. Sergeant Edwards and Officer
Cotton, however, argue that although there maydiaild that are in dispute, the material facts
that establish the defense of qualified immunity aot in dispute. There were six withesses to
what transpired that early morning of the shootirgach of these witnesses has been deposed
about the shooting A review of the depositions ame detail reveal that, although there are
disputes about details and interpretations of éloésf there are no disputes of material fact.

Robbie Tolan’s Deposition Testimony

Robbie Tolan testified that when Sergeant Cottowed on the scene he did not see him
because he was lying face down on the porch ofidlise. Doc. 67, Ex. 15, p. 63, line 19—p 64,
line 1. Although he could not see Anthony Cooperhhd a general idea of where he wiak.p.

64, lines 7-24. Before he lay down on the porcth&é seen his mother, Marian Tolan, “in the
vicinity of Mr. Cooper.” Id. p 71, lines 1-23. He also testified that, aldfote did not know it

at the time, he knew at the time he gave his dépadgihat his mother was taking a Blackberry
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from Anthony Cooper when she went over to him akfie@n the groundld. p 72, lines 2-20.

Robbie Tolan testified that the first time he sdn® man he now knows to be Sergeant
Cotton he saw him walking down the driveway. Rebbolan was at that point lying on his
stomach on the porch, with his head turned todits Id. p. 75, line 10—p. 76, line 8. He next
saw Sergeant Cotton in the area of Cooper, whesalWweSergeant Cotton “grab my motheld:
p.76, lines 14-25. He did not hear Sergeant Catgnanything to his mother, but he heard his
mother talking. He did not “remember exactly wkhé said.”Id. p 77, lines 1-9. When asked
if he recalled “generally” what she said, he regjmmhthat “I know she kept saying that this is
our house and we live here, and things of thatredtud. p. 77, lines10-13. Between the time
Robbie Tolan lay down on the porch until Serge@&otton fired his weapon, he remembered his
mother saying only things in the nature of “thisoigr house, that car is not stolenld. p 78,
lines 12-21.

Robbie Tolan further testified that when Sergeaotton grabbed his mother, Sergeant
Cotton grabbed her arm, although Robbie Tolan didrecall which arm.ld. p. 79, lines 107.
Robbie Tolan observed Sergeant Cotton then movalglato the front of the house and then
toward the garage dootd. p.79, lines 11-21. While Sergeant Cotton wasingpfrom the area
where Cooper was located to the garage door aszge&t Cotton was holding Marian Tolan’s
arm, “kind of pushing her a little bit, kind of diting her.” He further testified that “There was
no tussle. | mean, but she — she wasn’t exactiping over there eitherld. p 80, lines 3-24.
While Sergeant Cotton and Marian Tolan were walkiegween Cooper and the garage door
Robbie Tolan’s mother made no noises or soundsképtt repeating “this is a mistake. . . we
live here and things of that natureldl. p. 81, 3-7. When Sergeant Cotton and Mariararfol

arrived in front of the garage door, they were tiyrenuch directly behind [Robbie Tolan].Id.
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p. 83, lines 21-15. Robbie Tolan had continuetuta his head to the left and look backwards
to follow what was going on between Sergeant Caditwch Marian Tolan. He had a good view of
them. He “saw and heard Sergeant Cotton push my against the garage door. . . . And it
made a loud noise.1d. p. 84, lines 1-25.
The sight and sound of his mother being pushedhsiga metal garage door “caused

[him] to want to get up from the position that [mas] laying in . . . . because [he was] upset
about seeing [his] mother being pushed into a gadapr.” Id. p. 85, lines 1-19. At that point
in Robbie Tolan’s deposition, there were the feiltg questions and answers:

Question: “[A]lm | correct in saying that not ordyd you want to

get up from the position of ‘RT’ [the position inhich he was

lying on his stomach on the porch], but you wartteturned [sic]

around to where your mother and Sergeant Cottoe?Ver

Answer: “That | wanted to, yes, sir.”

Question: “In fact, that’s what you were doingla time you were
shot, right?”

Answer: “True.”

Question: “You were getting up and turning arowoard your
mother and Sergeant Cotton?”

Answer:  “True.”

Id., p 85, line 20—p. 85, line 8
Robbie Tolan testified that while he was lying mean the porch he had his arms out in

front of him. In order to get up he had “to puiid] arms back towards kind of [his] chest area
and push up. . ..” He “used kind of like a puphmuaneuver to get [himself] upld. p 100, lines
13-24. He was “turning, ...pushing up with [his] Hapand turning towards [his] left.Td. p.
101, lines 6-8. At the time he was not thinkingatithe mechanics of getting up:

Question: [Y]ou've been asked to talk about kinél the
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mechanics of getting up that night. Right?

Answer: Yes.

Question: Just like we're doing here, we're tatkebout pulling
your hands back, push up with both hands, andeaséime time
that you’re turning around, right?

Answer: Yes, sir.

Question: Okay. But, would it be right for meday, Mr. Tolan,
that at the time that you were getting up that rmaynwould it be
right for me to say you really weren’t thinking albdnow you were
doing it, right?

Answer: Sure.

Question: In other words, people have asked yow, Wwere you
doing it, and you have tried to kind of recreatmiyour mind and
describe it, right?

Answer: Yes, Sir.

Question: But in terms of each thing that you waoeng at the
moment you were doing it, would it be right for neesay it's not
something you were thinking about at the moment yoa were
doing it?

Answer: Sure

Question: So when you give us a recreation at i your best
guess of how you were doing it, right?

Answer: Sure.
Id., pagel01, line 10 -- page 102, line 10

Later in his deposition Robbie Tolan describedhieir the circumstances of his being
shot:

Question: Now, so as you're getting up and | thyoki told me
you’re turning to your left as you're getting up?

Answer: Yes, Sir.
Question: Okay. And is Sergeant Cotton -- as ngouurning
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towards Sergeant Cotton, and getting up, is Setgéatton still
holding your mother by the arm?

Answer: To my knowledge, yes.

Question: Okay. And as you'’re getting up andingro your left
-- by the way, did you get up quickly or slowly?

Answer: Pretty quickly, | suppose.

Question: All right. And as you're getting upddyou scream or
raise your voice and say, “Get your fucking hanfisny mom?”

Answer: Yes, Sir.

Question: You were angry by then, right?

Answer: Yes, Sir.

Question: And, so, if somebody said they saw agryafook on
your face, you would say, well, that would probalbg right,
right?

Answer: Sure.

Question: And you would agree with me, wouldn'tuydhat

saying something like “get your fucking hands off mom” is an
aggressive statement? You would agree with thatjan't you?

Id., page 105, line 9 -- page 106, line 10

Question: And in turning, are you -- were you ablsee Sergeant
Cotton’s face as you are turning towards him?

Answer: Yes, sir.

Id., page 106, lines 19-22

10/ 53

Question: Did you see Sergeant Cotton actuallyolstér his
weapon?

Answer: Yes, Sir.
Question: And would it be right for me to say tlgati did not see
Sergeant Cotton unholster his weapon until you vieginning to

get up and turning [sic] toward him?

Answer: Yes, sir.
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Question: In other words, from what you observ8éyrgeant
Cotton’s weapon was holstered up until the time yloa hollered
to him and began getting up and turning toward him

Answer: Sure.

Question: And then he unholsters his weapon, ?ight

Answer: Yes, sir.

Question: Points it at you, and at the same tipractically
immediately, is shooting, right?

Answer: Yes, Sir.
Id., pagel07, lines 6-22.

Bobbie Tolan agreed that “the first thing that g&ant Cotton did after he fired his
weapon was to come over to you and check you fapames. . . . And when he didn’t find a
weapon, he specifically said to you, what were y@aching for, right?”1d, page 114, lines 8-
15.

Deposition Testimony of Anthony Cooper

Anthony Cooper testified that he saw Sergeantddadirive. “He came from the street,
and he was on the side of the Suburban [the Tokunsmobile parked in the driveway]. Doc.
67, Exhibit 16, p. 74, lines 18-24. About the samee Sergeant Cotton arrived, Cooper went
from his knees to lying on the ground. At somenpogither when Cooper was on his knees or
lying on the ground, Marian Tolan came over andkgucup his Blackberry from the ground.

p. 75, line 4—p 76, line 24.

Cooper was asked in his deposition whether froentime he and Robbie Tolan first
communicated with Officer Edwards, through the tiMe and Mrs. Tolan came out of the
house, to Robbie Tolan’s shooting, “was there evéme that none of you were talking, that you

weren’t talking, that Robby wasn’t talking, that N Tolan wasn't talking, and Bobby Tolan
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wasn't talking, or was somebody from the Tolan figfi Or are you always talking during that
time?” Cooper answered, “I| mean somebody was-yextbere were people--everybody was
talking.” 1d., page 141, lines8-22. He was further asked, g8\there ever a time it was quiet--
from the time that Officer Edwards approached ypuwatil the time that Sergeant Cotton shot,
was there ever a time that some Tolan or Mr. Cowaer not talking?” Cooper answered, “No.”
Id., page 142, lines 3-8.

Cooper described the contact Sgt. Cotton madeMahan Tolan:

Question: “Okay. So, did you see Sergeant Coétegr touch
Mrs. Tolan?”

Answer: “Yes.”

Question: “Okay. And where was Sergeant Cottorerwhe
touched Mrs. Tolan the first time you saw it?”

Answer:  “The Suburban was here.”

Question: “Okay.”

Answer:  “And Bobby was on the Suburban. Mamas —*
Question: “Put a ‘B’ for Bobby for—will you, plea?”
Answer: “Bobby was on the Suburban.”

Question: “Uh-huh.”

Answer: “Marian was right where the front porch-esiwas
started from the front porch—"

Question: “Uh-huh”

Answer:  “-- and she worked her way through stteewalk right
here where—where | was laying at. This is the galk right
here.”

Question: “Yes sir.”
Answer:  “And she grabbed the phone.”
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Question: “Uh-huh”
Answer:  “And | believe when she grabbed therghd&ergeant
Cotton and — Sergeant Cotton was there, and he hetd or
grabbed her, and--"

Question: “All right. You're imparting by C3, that where you
saw Sergeant Cotton touch Mrs. Tolan or was it sameee else?”

Answer:  “That’s where he grabbed her.”
Id. p. 76, line 11—p. 77, linel2.

When asked if he saw Sgt. Cotton push Marian Tatém the garage door, Anthony
Cooper responded, “I saw him grab her arm. . .drwved her against the garage door.” He
heard her hit the garage door with “a big bangshslid down on her buttld. p. 77, lines 17-
24.

Cooper testified that he heard the shots, “maybecand after she hit the garage door.”
Id. p 78, lines 8-11. He remembered that Sergeattbls weapon was out of the holster when
he grabbed Marian Tolinld. p. 81, lines1-24. He later remembered, within rilext few pages
of the deposition that from the time Marian Tolahthe garage door and hit the ground until he
observed Sergeant Cotton fire his weapon, “It wakimwseconds.”ld. p. 82, lines 20-23. When
asked what would be the most seconds he would segsi, he replied, “Maybe five secondts.

p. 83, lines 5-8. He also testified that did rahember and knew nothing about Robbie Tolan
getting up or trying to get up off the grountll. p. 87, lines 1-23. He agreed, however, that as
Robbie Tolan lay on the porch, his head was fa@wgy from where his mother had been
pushed into the garage door, so that in order edlse garage Robbie Tolan would have to turn
around. Id. p. 88, line 14—p. 89, line 7. Cooper agreed Bexigeant. Cotton was standing “in
the same position or right—right about the sametiposwhere he pushed Mrs. Tolan into the
garage door, when he fired his weapon,” and thegezat Cotton did not move toward Robbie
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Tolan before he firedId. p. 111, lines 3-13. Cooper also agreed thatnipp 8ergeant Cotton
fired his weapon he never saw Sergeant Cottorheftitiveway anywhereld. p 134, lines 3-7.

Marian Tolan’s Deposition Testimony

Marian Tolan testified at her deposition that wistye and her husband exited the front
door of their house at 804 Woodstock, their sonti®@ olan was in the process of unlocking
that front door. Doc. 67, Exhibit 17, p. 44, liné—p 45, line 25. Once they walked outside the
front door she could see Cooper and Officer Edwaadsvell as their son Robbie Tolatd. p.

47, lines 1-4. She did not believe at that timeg8ant Cotton had arrived at the house. p.
47, lines 12-18. There were no police officerge¢hexcept Officer Edwarddd. p. 47, lines 23-
25. When Marian Tolan and her husband came otiteohouse Officer Edwards was saying to
Anthony Cooper and Robbie Tolan, “Get Dowrid. p 48, line 23—p. 49, line 3. She and her
husband also told Cooper and Robbie Tolan to genddd. p. 49, lines 14-20. After the Tolans
told Anthony Cooper and Robbie Tolan to get dowerhpps twice, they compliedd. p. 50,
lines 6-9.

Marian Tolan testified that when Sergeant Cottoived she could not see him, so she
was unable to say if he had his gun drawn and iblaeed his gun back into his holster before
withdrawing it again to shoot. She only knew thatreplaced the gun in the holster after the
shooting. Id. p. 66, line 18--p. 67, line 12.

Marian Tolan was asked, “Robb[ie] had gotten wmflying down on the ground, as you
and your husband had instructed him to do, witlamytbody giving him permission to do it or
telling him it was okay to do it, when Sergeantt@Gotshot him, right?” She answered, “Yes.”
Id. p. 92, lines 8-13. Then, she was asked, “He gaasg from laying on the ground to not

laying on the ground?” She answered, “Yes.” Thbka was asked, “He was in the process of
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getting up when he got shot, wasn't he?” She arevéres.” Id. p. 92, line 25—p. 93, line 5.
Later in the deposition she was asked, “At the tilme Sergeant Cotton fired at Robb[ie] as
Robb[ie] was getting off the ground, had anyoneckbd yet to see whether Mr. Cooper or
Robb[ie] Tolan had a weapon?” She answered, “Ndlie next question posed to her was,
“Whether either of those gentlemen had a weapdheatime that Sergeant Cotton responded to
Robb[ie] getting up off the ground, can we agrees wacertain?” She answered, “It was
uncertain.” Id. p. 116, lines 3-12.

Marian Tolan characterized being pushed agairsigirage door as an assault. When
asked what she was doing when she was assaultgdrggant Cotton, she answered, “Talking.”
Id. p. 117, lines 19-24. She was then asked whateSat Cotton was asking her to do, and she
responded that he said “Get against the garageaggenst the wall,” which she did not dad.

p. 117, line 25-p. 118, line 8. She testified thatould not believe he was asking me to do that.
That is why | responded the way that | didd. p. 118, lines 20-21. She told Sergeant. Cotton,
“Me? Are you kidding me? We've lived here 15 yeaMWe've never had anything like this
happen.”ld. p. 118, lines 23-25.

Marian Tolan further testified that after Serge@ntton “threw” her into the garage door,
Robbie Tolan started to get up from the ground.tdigt Sergeant Cotton “to get his hands off of
his mom.” Id. p 174, lines15-25. She was then asked if hendidactually say, “Get your
fucking hands off my mom,” and she answered, “I'tdogcall him using that word, but he says
he did.”Id. p. 175, linesl-4. She agreed that it was dt plat that Sergeant Cotton shot
Robbie Tolan. Id. p. 175, lines 5-7. She was asked if Sergeanto@atithdrew his weapon
from its holster before firing. She respondedditin’t see it until then.”ld. p. 175, lines 8-14.

The three gunshots came immediately after eachr,othh no delay, and it sounded like one
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gunshot to her. Id. p. 175, line 21—p. 176, line After the shooting, Sergeant Cotton called
paramedics first and then asked Marian Tolan, Hesré¢ anyone else in the house?” When
Marian Tolan said, “No,” Sergeant Cotton went oteeRobbie, “Turned him over and emptied
his pockets and said, ‘What were you reaching foRSbbie responded, “Nothing.ld. p 176,
lines12-25. From the moment Sergeant Cottonedirat 804 Woodstock until the time he fired
his weapon, Marian Tolan agreed, took 32 secdddg. 178, lines 6-8.

Deposition Testimony of Robert, “Bobby,” Tolan

Robbie Tolan’s father, Bobby Tolan testified irs ldeposition that although he did not
know it at the time, he has since learned that wb#icer Edwards got out of his police car and
followed Robbie Tolan and Anthony Cooper toward hloeise at 804 Woodstock Street, Officer
Edwards had heard a report that the automobile &hosnse plate he had entered into his police
car computer was stolen. Doc. 67, Ex. 18, p 2#®sli7-25. He agreed that as he exited his
house and walked to Officer Edwards he told Roflmkan and Anthony Cooper to get on the
ground and shut up; this took only a few secondd. p. 48, lines 18-19; p. 54, lines 1-8. He
also agreed that he then went from being in frérf®@fficer Edwards to putting his hands on the
Suburban in the driveway because Officer Edwarledabim to put his hands on the Suburban;
from the time he walked out his front door until Wwas standing by the Suburban took a few
secondsld. p. 54, line 19—p. 55, line 20. Bobby Tolantife=d that he never saw Sergeant
Cotton in his front yard the night of the shootinge did not see anything Sergeant Cotton did,
nor did he see any interaction between his wife @@gjeant Cotton. He did hear a bang against
the garage doorld., p. 60, lines 3-25. Immediately after hearing #ound of something going
against the garage door, he heard the gunshot.n\Wie¢urned to look he saw his wife with her

back to the garage door, sliding down the dddr.p 62, line 24-p. 63, line 8. Immediately after
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that he was told to go over to the police cit. p. 64, line 16-p. 65, line 3. While Bobby Tolan
was standing next to the Suburban he was unalseettis son Robbie Tolan at any tinté. p.

65, lines 4-6. Bobby Tolan did not hear his sorblite say, “Get your fucking hands off my
mother” before the shot was firefdl. p. 85, lines 10-13. Bobby Tolan agreed thatehgas
“basically a lot of loud commotion in [his] frontyd between when [he] first came out and when
the gunshot occurredd. p. 85, line 25—p. 86, line 4. He was asked “Hgwa seen anything
or heard anything that leads you to believe thdc@f Edwards knew of the race of either of the
occupants in the vehicle?” Bobby Tolan answeréthate no idea.ld. p. 91, lines 22-25. He
also agreed that he had “no facts” that lead hitnelceve that the race of anybody involved had
anything to do with shooting, but he has his opinidd. p. 92, lines 3-19. Bobby Tolan
explicitly testified that neither Officer Edwardsor Sergeant Cotton, used any force against him
at all. Id., p. 54, line 24 -- page 55, line 25; page 56did-12; page 60, lines 3-9. His wife,
Marian Tolan, agreed. Doc. 67, Exhibit 17, pagg, lides 12-16.

Deposition Testimony of Sergeant Jeffry Wayne Qotto

Sergeant Cotton admitted in his deposition thashet Robbie Tolan. Doc. 67, Ex. 2, p
8, lines 11-15. The night Robbie Tolan was shag&nt Cotton was the shift supervisor at the
Bellaire Police Department; in other words he wasclharge of the patrol officers and the
dispatchers for the eight hour shiftd. p. 14, lines1-13. As the shift supervisor garg
Cotton was Officer Edward’s supervisdd., lines 14-17. The shift began at 10:30 p.ah., p.
15, lines 7-10.

A little before two a.m., while he was working entering data for an accident report,
Sergeant Cotton heard Officer Edwards call in gisiusus car with two men in itld. p. 27, line

16 — p. 28, line 24. Sergeant Cotton testified tie decided to go to the scene to back up
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Officer Edwards. Id. p. 35, line 2-6. Just as he was leaving thecpdditation he heard the
information that the vehicle is stolend. p. 37, lines 104. He drove to the scene with@ingi
the siren or flashing lights on the police cad. p. 36, lines 1-5. As he approached the scene
Sergeant Cotton heard Officer Edwards advise ondd® that the suspects were moving, and
“that he was going to have to take them, meaningvas going to have to—to address the
suspects right now before backup was going to lie tabget there.”ld. p. 37, line 24—p. 38,
line 5. After that transmission Officer Edwartdansmitted a message that back up needed to
hurry. Id. p. 41, lines 14-20. Sergeant Cotton noticed stamsion in Officer Edwards’s voice,
and Sergeant Cotton “perceived [Officer Edwards$ wea dangerous situationld. p. 42, lines
6-12.

When Sergeant Cotton arrived at the scene, 804d#fock, he did not know the race of
the suspectsld., p. 34, lines 16-19. He also did not know theerat the Tolans or Anthony
Cooper.ld., p. 42, line 23—p. 43, line 1.

As soon as Sergeant Cotton parked his police €goh out of it very quicklyld., p. 43,
lines 22-25. He saw Officer Edwards standing ie ttont yard with a drawn gun. He saw
Bobby Tolan standing to his left in the yard andrislia Tolan “moving around the front yard.”
He saw “at least” Anthony Cooper lying on the sidékv He did not at first see Robbie Tolan.
Id., p. 44, lines 1-10. Sergeant Cotton testified thatisdaTolan “was in dynamic movement,
so | don’t remember the —specific spot that she wasShe was moving around from Officer
Edwards’ left to in front of him to his right, kindf all in that area in front of him.” Officer
Edwards had drawn his weapond.. p. 44, line 25—p. 45, line 6. It was a hand that he was
pointing in the direction of Cooper and Robbie Tol&. p. 45 line 12—p. 46, line 1.

Sergeant Cooper testified that he also drew higd lgun and moved over to Officer
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Edwards, touching him on the shoulder with his $theu He asked him something like, “What
have you got?” Officer Edwards responded that tthe on the ground had gotten out of the
stolen vehicle.” He could by then see at least pRobbie Tolan’s hands or head sticking out
past the planter on the porcld. p.46, line 10- 19. Cooper was on the ground,3rrgeant
Cotton could not remember if he was then on hisnatth or on his back. Both suspects
appeared to him to be complying, “for the momenithvDfficer Edwards directivesld. p. 46,
line 20—p. 47, line 3.

Sergeant Cotton testified that the next thing éléeeleed he needed to do was search and
handcuff the suspects, but Marion Tolan was stifront of Officer Edward’s pointed gun, “so |
needed to get her controlled before | could mote the suspects.” Although Marian Tolan was
“putting herself between [Officer Edward’s] weapand Anthony Cooper and Robbie Tolan,”
Sergeant Cotton did not interpret her actions wadrto block a shot from Officer Edward’s
gun. Rather, “she was just moving around kind @f really paying attention to the gun, just
very agitated and — and upset and moving kind laf\ar the scene.ld. p. 47, lines 5-19. She
was also talking as she moved. Sergeant Coopeplpased that what she was saying was
“What are you doing here, we live here, you shotilde here, those kinds of thingsld. p. 47,
line 20—p. 48, linel. He also remembered thabate point, when he addressed Marian Tolan,
that she said, “That’s our carld. p. 48, lines 5-8.

Sergeant Cotton remembered that the exterioritightonsisted of a gas lamp “out
front,” which shed “some, but not a lot” of liglimore decorative than—than illuminating” and
two spotlights on the driveway. The area in whiboper was situated was better lit than the
porch, which was “fairly dark.” Sergeant Cottorutth however, see Robbie Tolan lying on the

porch. Id. p. 49, lines 4-25. Sergeant Cotton testifiet Robbie Tolan was lying “with his feet
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toward the driveway and his head toward the fradrd with his arms stretched out in front of
him, “more like Superman” than an airplane, ang fimgertips “pointing towards the front
door.” Id. p. 50, lines 6-16.

Immediately after speaking to Officer Edwards,ggant Cotton’s attention was directed
toward Marian Tolan, whose behavior “heightened][kension.”ld. p. 50, line 25—p. 51, line
3. “l identified her as being part of a scene thas out of control that was going to have to be
controlled before we could move forwardltl. p. 51, lines 6-9. “What needed further control
was that both the felony suspects needed to bedwihd searched,” and at that point Marian
Tolan was “hindering [his] ability to cuff and sehrthe two felony suspects.ld. p. 51, lines
13-18. Sergeant Cotton asked Marian Tolan “sevarss” to move to the garage door. Her
response was “noncompliant, kind of argumentatiS8ee was upset and continuing to--to
protest.”ld. p. 51, line 23—p. 52, line 2.

Sergeant Cotton testified that Marian Tolan saide live here, what are you doing here,
you shouldn’t be here, and that that’'s our cari% ¢hly response “was to tell her to calm down,
to let us do our investigation, we’ll work everyigi out.” She was still noncompliant. He
recalled that Marian Tolan “maybe took one or tweps towards the garage door, and then
stopped and began protesting again.” They werelost to the garage door, but “still on the
driveway or kind of on the edge of the drivewayofficer Edwards’ right.” Id. p. 55, lines 1-20.

“As soon as [he] addressed her, [Sergeant Cottolstered [his] weapon and then was
trying to gain her compliance. When Marian Tolaowd not comply, Sergeant Cotton testified
that “I grabbed her right arm, | believe with mght hand, and put my left hand at the small of
her back to start escorting her over to the gadage.” Id. p. 57, lines3-7. Marian Tolan was

talking as he was escorting her, and soon aftefirsietouched her, “she flipped her arm up

20/53



Case 4:09-cv-01324 Document 83 Filed in TXSD on 03/31/12 Page 21 of 53

trying to flip my—hand off of her and said, ‘Getwohands off of me.”Id. p. 57, lines 19-23.
She tried to flip up her right arm, and she turnedr her right shoulder to say to him, “Get your
hands off me.” All the while he was walking herthre direction of and getting closer to the
garage dooid. p. 58, lines7-18.

Sergeant Cotton testified that he was gripping dren, “not as hard as | could, but
enough to—to gain control of another person.” Higention was certainly not to cause a
bruise. . . .”Id. p. 58, line 19--p. 59, line 4. He did not belig¢kiat he had caused bruised. p.
59, line 8.

As he and Marian Tolan moved toward the garage @&sygeant Cotton passed the
planter on the porch and got a clear view of Roflukan lying on the porchld. p. 59, lines 16-
24. Officer Edwards was still “covering” Robbie [&n and Anthony Cooperld. p. 59, line
25—p. 60, line 4.

Sergeant Cotton and Marian Tolan were almost éogarage door. Sergeant Cotton
glanced at Robbie Tolan on the porch and then tuhme attention back to Marian Tolan when
he heard Robbie Tolan yell, “Get your fucking hamdisher.” When Sergeant Cotton heard
Robbie Tolan make that statement he also saw Rdldan getting up and turning around. In
order to address Robbie Tolan and to get MariaaTout of the way, he pushed Marian Tolan
away from him.Id. p. 60, linel1—62, line 15.

Sergeant Cotton testified that Robbie Tolan haghblging down on the porch, hands
outstretched towards the front door, but when Serg€otton looked again at Robbie Tolan
when he said “Get your fucking hands off her,” Riebolan “was already partially up.”
Sergeant Cotton further testified

[Robbie Tolan] wasn't still—so | did not see afllas getting up.
When | looked again after hearing him, he was dlyegetting up,
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probably halfway up or so, and was turning to lghtr rotating
with his face toward the window.
Id. p. 63, lines 8-12

Sergeant Cotton further testified, “When | firsbked, he was—still had his back, for the
most part, to me in the process of rotating” tklab Sergeant Cottonld. p. 63, lines 21-25. He
also testified that he did not know where Robbi¢amavas when he said the words, “Get your
fucking hands off of her.1d. p. 64, lines 1-15.

Sergeant Cotton also testified that he did not Rebbie Tolan “pull his hands back
towards his midsection to push himself off of tleecrete” in order to get up off the grounidl.

p. 64, lines 20-24. Rather, after hearing Roblboéar yell, Sergeant Cotton turned and saw
Robbie Tolan “was up in a crouch kind of in theqass of getting up with his feet under him
facing kind of away from me while—as he was rotgtia his right.” Id. p. 64, line 25—p. 65,
line 5.

When asked where Robbie Tolan’s arms were, Serdgeatton testified that Robbie
Tolan’s right hand was at his waistband and hendicknow where his left hand was. By “at his
waistband,” Sergeant Cotton testified that he m&arthe middle of his waist,” “in the center of
his body,” “where his belt buckle would beld. p. 65, lines 6-15. Sergeant Cotton testified tha
Robbie Tolan was wearing a dark, zippered hoodig¢uuked into his pantsd. p. 65, 16-23.

Sergeant Cotton testified that he thought RobluaM was drawing a weapon from his
waistband. Sergeant Cotton could not see his Hartdje could see where his hand was. It was
dark, but “I could see his total movement, whichwbat made me believe that it wasn't
necessarily just where his hand was, for instandd€ did know that he had his hand in the
vicinity of his waistband.ld. p. 67, line 4-19.

According to Sergeant Cotton, Robbie Tolan wasroahing toward Sergeant Cotton,
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but he was turning around to face Sergeant Cotiorhoth feetld. p. 67, line 20--p.68, line 3.
Sergeant Cotton testified that he thought that RoBlmlan “was drawing a weapon to shoot
me.” He was in fear of his life. It was not anyecathing that made him afraid, but the “totality
of everything that was happening that put me im, f@ehich included the way he was getting up
and where his hand was and —while he was gettingldpp. 68, line 4—p. 69, line 2.

Deposition Testimony of Officer John C. Edwards

Officer Edwards testified that when Sergeant Gotaived at 804 Woodstock, Anthony
Cooper was lying on the ground, “moving from sideside, fidgeting with his phone, with his
head towards the street. Doc. 67, Ex. 4, p. 4ksli20-25. Officer Edwards told Sergeant
Cotton that two of the four people in the frontd/aame out of the house and two came out of
the car. Sergeant Cotton then proceeded towarlgdhage door in the direction of where
Marian Tolan was located. At that point Officenvizadds turned his attention to Coopéd. p.

44, lines1-18. He did this because he thoughtezatgCotton would watch the person he now
knows to be Robbie Tolanld. p. 45, line 21—p. 46, line 2. Officer Edwardsswstill telling
Cooper to lay still and quit “flipping and floppinground.” Bobby Tolan came up to talk to
Officer Edwards, but Officer Edwards does not readlat he said.ld. p. 46, lines 5-12. Marian
Tolan had gone off to the side with Sergeant Cotttfis]he was all over the scene basically.
She would start over with Anthony, walk into thevdway, back behind Bobby, back towards
the front of the house. .. .| can’t watch herving around and — another guy laying on the
ground, plus another guy that's partially behinbush laying on the ground.ld. p. 46, line
19—mp. 47, line 9. Officer Edwards was aware of im@wements, and they made his job more
difficult. When Sergeant Cotton arrived, he toolrdn Tolan off in a different directiorid. p.

47, lines15-21.
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The next thing Officer Edwards remembered hapmgemias, from his right, the area
Sergeant Cotton and Marian Tolan were in, he h&sdrduting or yelling, getting, | guess, more
agitated . . .in the general direction of RobbidHis drew his attention, but Officer Edwards did
not at that point look at Marian Tolan and Sergdamiton. He testified he needed to focus on
Cooper. Robbie Tolan was also his responsibitityt, he could not see Robbie Tolan, “except
for his hands and part of his head,” his shouldgrs because Officer Edwards’s view was
obscured by the sago palm in the planter on thehpdd. p. 47, line 24—p. 48, line 24. After
he heard the noise being made Office Edwards salbiBoTolan’s hands move, and then
Robbie Tolan disappeared from Officer Edwards’swidd. p. 52, lines 3-9. He was “totally
obscured” by the sago palnid. p. 52, lines17-24. “Afterwards, | saw him starglup. . . . fully
on his feet. . . in a crouch—as in a charging pasits what | said.” Id. p. 53, lines 15-20.
When asked if he saw Robbie Tolan on a knee orisrfedet completely, Officer Edwards
testified that he could not see his fddt.p. 54, lines 1-3. He also testified that he dawt see
if he was reaching in his waistband because thtegsago palm on the porch was obscuring his
view. He could see, however, that Bobby Tolan “wakasically a hunched charging position. .
. .It looked like he was going to go forward, fordlamotion.” Id. p. 54, lines 4-19. Officer
Edwards turned to face Robbie Tolan and pointedytars at him, but he did not fire. He then
saw one flash from Sergeant Cotton’s gun, but heaodshots. Id. p. 54, lines 10-24. Robbie
Tolan disappeared from his view again, behind @ngospalm. Id. p. 58, lines 6-10. Officer
Edwards called on his radio to report to the postaion that shots had been firetl. p. 59,
lines 1-5.

Officer Edwards testified that he did not knowttRabbie Tolan was African-American

until after the ambulance had left taking him te tiospital. He testified that he knew Cooper
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was African-American when he was lying on the gumnthe front yard.ld. p. 68, lines 7-16.
He was not able to see into the Nissan automobileeawas following it before Robbie Tolan
and Anthony Cooper exited the car at 804 Woodstddkp. 69, linel5—p.70, line 3. He also
testified that reason he followed them was not beedhey were blacKkd. p. 65, lines 9-11

Officer Edwards testified that he heard Robbieafiatay, “Get your fucking hands off
my mother.” Id. p. 70, line 24—p. 71, line 3.

Summary Judgment

Defendants Cotton and Edwards have filed a mdbosummary judgment, arguing that
they have qualified immunity from the Plaintiffdagns and that those claims fail as a matter of
law. Motions for summary judgment are governedRute 56 of the Federal Rules of Civil
Procedure, which mandates the entry of summarynaahg, after adequate time for discovery
and upon motion, against a party who fails to malsifficient showing of the existence of an
element essential to the party’s case, and on wttah party will bear the burden at trial.
Celotex Corp. v. Catretd77 U.S. 317,322 (1986); Little v. Liquid Air Gor 37 F.3d 1069,
1075 (8" Cir. 1994) én bang; see also Baton Rouge Oil and Chem Workérson v.
ExxonMobil Corp. 289 F. 3d 373, 375 t(‘SCir. 2002). In deciding a motion for summary
judgment, a reviewing court must determine whette “pleadings, the discovery and
disclosure materials on file, and any affidavit®whthat there is no genuine issue as to any
material fact and that the movant is entitled tdgment as a matter of law.” Fed. R. Civ. P.
56(c); Celotex Corp 477 U.S. at 322-23Veaver v. CCA Indus., In&29 F.3d 335, 339 {5Cir.
2008).

For summary judgment, the initial burden fallstbe movant to identify areas essential

to the non-movant’s claim in which there is an &ie of a genuine issue of material fact.”
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Lincoln Gen. Ins. Co. v. Reynd01 F.3d 347, 349 t(‘SCir. 2005). The moving party, however,
need not negate the elements of the non-movanss. doudreaux v. Swift Transp.Cal02
F.3d 536, 540 (8 Cir. 2005). The moving party may meet its burdsnpointing out “the
absence of evidence supporting the nonmoving adgse. Duffy v. Leading Edge Products,
Inc., 44 F.3d 308, 312 {5Cir. 1995) (quotingSkotak v. Tenneco Resins,.|r@53 F.2d 909, 913
(5™ Cir. 1992).

If the moving party meets its initial burden, then-movant must go beyond the
pleadings and designate specific facts showingttiexe is a genuine issue of material fact for
trial. Littlefield v. Forney Indep.Sch.Dist268 F.3d 275, 282 t(SCir. 2001) (internal citation
omitted).

In deciding whether a genuine and material fastieshas been created, the facts and
inferences to be drawn from them must be reviewedte light most favorable to the nonmoving
party. Matsushita Elec. Indus. Co478 U.S. at 587-88see alsoReaves Brokerage Co. v.
Sunbelt Fruit & Vegetable C0.336 F.3d 410, 412 {5Cir. 2003). However, factual
controversies are resolved in favor of the non-movanly ‘when both parties have submitted
evidence of contradictory facts.’Alexander v. Eed892 F.3d 138, 142 {5Cir. 2004) (quoting
Olabisiomotosho v. City of Houstofi85 F.3d 521, 525 {5Cir. 1999)). The non-movant's
burden is not met by mere reliance on the allegatmr denials in the non-movant’s pleadings.
Diamond Offshore Co. v. A&B Builders, In802 F.3d 531, 545 n. 13"(&ir. 2002). Likewise,
“conclusory allegations” or “unsubstantiated asee®’ do not meet the non-movant’s burden.
Delta & Pine Land Co. v. Nationwide Agribusiness.I€a, 530 F.3d 395, 399 {5Cir. 2008).
Instead, the nonmoving party must present spefatits which show “the existence of a genuine

issue concerning every essential component ofaise.t American Eagle Airlines, Inc. v. Air
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Line Pilots Ass’n, Int'1,343 F.3d 401, 405 fSCir. 2003) (citation and internal quotation marks
omitted). In the absence of any proof, a reviewsogrt will not assume “that the non-moving
party could or would prove the necessary factsgf aill grant summary judgment ‘iany case
where critical evidence is so weak or tenuous oressential fact that it could not support a
judgment in favor of the nonmovant."Boudreax 402 F.3d at 540 (quotingttle, 37 F.3d at
1075) (emphasis in original).

Qualified Immunity

Under the doctrine of qualified immunity, publiffioials, such as police officers, acting
within the scope of their authority are shieldedbf liability for civil damages insofar as their
conduct does not violate clearly established stayutr constitutional law of which a reasonable
person would have known.Harlow v. Fitzgeralg 457 U.S. 800, 818 (5Cir. 1982);Gates v
Texas Dep't of Protective and Regulatory Sgrg87 F.3d 404,418 t(5Cir. 2008). “Qualified
immunity balances two important interests-- thednegehold public officials accountable when
they exercise power irresponsibly and the neechield officials from harassment, distraction,
and liability when they perform their duties reaably.” Pearson v. Callaharb55 U.S.223, 231
(2009). The Supreme Court has characterized tlo&ride as protecting “all but the plainly
incompetent or those who knowingly violate the lawMalley v. Briggs 475 U.S. 335, 341
(1986).

To determine whether a government official is tedi to qualified immunity for an
alleged constitutional violation, courts conducttiveo-prong analysis originally set forth in
Saucier v. Katz533 U.S. 194 (2001), overruled in partPgarson 555 U.S at 236, which held
that the court, contrary t8aucier’srigid one, two process, could analyze either prbetpre

analyzing the other prong. The first prong of S8eucieranalysis asks whether, taken in the
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light most favorable to the party asserting theimyj the facts alleged show that the official’'s
conduct violated a constitutional righEee Scott v. Harrjb50 U.S. 372, 127 S.Ct. 1769, 1774
(2007) (citingSaucier v. Katz533 U.S. 194, 201 (2001)). The second prorgdstermination
of whether, in the light of the specific contexttbé case, the right was clearly establisted.
The second prong of th8aucier analysis asks whether qualified immunity is appiaip
because the defendants’ actions were objectivelgomable “in light of clearly established law
at the time of the conduct in questionSee Hampton Co. Nat'| Sur., L.L.C. v. Tunica County
Miss, 543 F.3d 221, 225 T(‘SCir. 2008) (quoting-reeman v. Gore483 F.3d 404, 410-11 (5th
Cir. 2007).
In relaxing the two-prong protocol establishedSaucier, Pearson v. Callahan555
U.S. at 236, has clarified that courts are perhitte exercise their sound discretion in deciding
which of the two prongs of the qualified immunityadysis should be addressed first in light of
the circumstances in the particular case at hahd.” Thus the “rigidSaucierprocedure” need
not be followed in any particular sequencéd’
Chief Judge Edith H. Jones of the Fifth Circuitt@mf Appeals explained i@ntiveros

v. City of Rosenberg, Texds64 F.3d 379, 383, footnote 1,

Even if the plaintiffs established that the offiagsed excessive

force (and thus performed an unreasonable seizaderuthe

Fourth Amendment), the court would perform an ehtiseparate

inquiry applying a different reasonableness stashddn order to

evaluate the “clearly established law” prong of thealified

immunity test, the court must ask whether, at tineetof the

incident, the law clearly established that suchdoot would

violate the right. This inquiry focuses not on teneral standard--

when may an officer use deadly force against aesi8pbut on

the specific circumstances of the incident--coutdodficer have

reasonably interpreted the law to conclude thap#reeived threat

posed by the suspect was sufficient to justify teddrce?
Brosseau v. Hauge®43 U.S. 194, 199-200 (2004).
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The usual summary judgment burden of proof isredtein the case of a qualified
immunity defense.Cf. Gates v. Texas Dep't of Protective and RegwjaServs 537 F.3d 404,
419 (5“ Cir. 2008). Although qualified immunity is callesh affirmative defense, the defendant
asserting qualified immunity does not have the bartb establish it. Rather, it is the plaintiff
whose burden it is to negate the assertion of figghlimmunity, once it is raisedCollier v.
Montgomery 569 F.3d 214, 217 t(5Cir. 2009). An official need only plead his gotaith,
which then shifts the burden to the plaintiff, wimuist rebut the defense by establishing that the
official’s allegedly wrongful conduct violated cidaestablished lawSee Michalik v. Harmann
422 F.3d 252, 262 (5Cir. 2005) (citingBazan v. Hidalgo County246 F.3d 481, 489 {5Cir.
2001)). The plaintiff, bearing the burden of atgg the defense, cannot rest on conclusory
allegations and assertions, but must demonstratairge issues of material fact regarding the
reasonableness of the official’'s condutd. Sergeant Cotton and Officer Edwards have raised
gualified immunity in their summary judgment, anl¢' burden of negating the defense lies with
[Marian and Robbie Tolan], even on summary judgmie®rumfield v. Holling 551 F.3d 322,
326 (8" Cir. 2008). In other words the Plaintiffs muatisfy their burden by negating immunity
by specifically identifying evidence that rebutse tibefendants’ presumed entitlement to
dismissal based upon qualified immunithatley v. Philp817 F.2d 19, 20 {5Cir. 1987).

To overcome the presumption of a law enforceméiiter’s qualified immunity, the
actions must be viewed from the perspective ofasarable law enforcement officer on the
scene and not in hindsight. “[A] police officerews the facts through the lens of his police
experience and expertise.Ornelas v. United State$17 U.S. 690, 699 (1996). Whether a
particular use of force is reasonable “must be gaidigom the perspective of a reasonable officer

on the scene, rather than with the 20/20 visiohindisight.” Graham v. Conner4d90 U.S. 386,
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396 (1989). Only those facts known to the politfecer are important to the determination, not
facts known only to the plaintiffs and not infornoat subject to a variety of interpretations by
individuals who are not expertsf. United States v. Bank§40 U.S. 31, 39 (2003).

Fourteenth Amendment Claims

Plaintiffs have brought their suit pursuant to 82 United States Code, Section 1983,
which gives an individual cause of action for viaa of a United States Constitutional right by
a person acting under color of state law. To saatkim under 42 U.S.C. 81983, a plaintiff must
demonstrate: (1) a violation of the United St&@esstitution or of federal law; and (2) that the
violation was committed by someone acting undeorcof state law.See Atteberry v. Nocona
Gen. Hosp 430 F.3d 245, 252-53'%Cir. 2005) (internal citations omitted).

Section 1983 “is not itself a source of substantights.” Baker v. McCollan443 U.S.
137, 145 at fn 3 (1979). It provides “a method fondicating federal rights elsewhere
conferred.” I1d. To support a claim for under Section 1983, therplaintiff must allege a
specific constitutional right that has been infedgoy the defendantCf. County of Sacramento
v. Lewis 523 U.S. 833, 842 at fn 5 (1998).

The Plaintiffs have alleged that their FourteeAthendment rights to substantive due
process of law have been infringed. The Due Peo€Hause protects against an “exercise of
power without any reasonable justification in tleevgce of a legitimate governmental objective”
and “government power arbitrarily and oppressivdgrcised.” County of Sacramento kewis,
523 U.S. 833, 846 (1998). “[O]nly the most egregioofficial conduct can be said to be
‘arbitrary in the constitutional sense.1d., quotingCollins v. Harker Heights503 U.S. 115,129
(1992).

When a provision of the Constitution “provides axplicit textual source of
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Constitutional protection, a court must assesamipff’s claim under that explicit provision and
not the more generalized notion of substantiveptoeess.” Cf. Conn v. Gabber626 U.S. 286,
293 (1999), quotingsraham v. Conner490 U.S. at 395 (1989). It has been consistdrlg
that a allegations that a law enforcement officas nsed excessive force in the course of an
arrest, investigatory stop, or other seizure theecanust be analyzed under the Fourth
Amendment’s reasonableness standard, rather tHaoudeenth Amendment substantive due
process approachCf. Graham v. Conne90 U.S. at 395. The Plaintiffs’ alleged clainos f
excessive force pursuant to the Fourteenth Amentdmarst be dismissed as not legally
cognizable.

The Plaintiffs have also alleged unconstitutiostabs, detentions, and seizures under the
Fourteenth Amendment. These claims too are natizagle under the Fourteenth Amendment.
The Supreme Court of the United States in modemedi has reserved the protections of
substantive due process to matters relating to iagay family, procreation, and the right of
bodily integrity. Cf. Albright v. Oliver 510 U.S. 266, 272 (1994). The Fourteenth Amemime
was drafted to protect matters of pretrial deproreg of liberty. Id. at 274. An unlawful
detention claim cannot fall under the umbrella ofi@lation of substantive due process. The
Plaintiffs’ claims for detention brought pursuant the Fourteenth Amendment must also be
dismissed.

Plaintiffs have also brought suit against Sergézmtton and Officer Edwards for their
alleged violation of their Equal Protection rightsder the Fourteenth Amendment. The Equal
Protection Clause requires that similarly situgbetdsons be treated alikeRolf v. City of San
Antonig 77 F.3d 823, 828 {5Cir. 1996). An equal protection challenge tdats under the

color of state law pursuant to the Equal Protectitiause can be successful “[o]nly if the
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challenged government action classifies or dististggs between two or more relevant groups of
people. Outb v. Straussll F. 3d 488, 492 {5Cir.), cert. denied 511 U.S. 1127 (1994). The
Plaintiffs “must prove that similarly situated imtluals were treated differently.Bryan v. City

of Madison 213 F.3d 267, 276 {5Cir. 2000). The Plaintiffs have alleged theirgmral beliefs
that race was a factor in the adverse actions tagamst them by the Defendants in this case,
but such a personal belief, unsubstantiated, casopport their claim of denial of equal
protection of the laws Edwards v. Wood$1 F.3d 577, 580 (5Cir. 1995). The Plaintiff must
allege and ultimately prove facts that show suclngroper motivation.Allen v. Thomas388
F.3d. 147, 149 (& Cir. 2004),Jones vGreninger,188 F.3d 322, 325 {5Cir. 1999). Officer
Edwards testified that he did not know the Robbaam and Anthony Cooper were African
American until they refused to submit to tempordegention. He did not know that Mr. and
Mrs. Tolan were African American until they steppmdside on the porch of their house. Doc.
67, Exhibit 4, p 66, lines 7-16; p. 79, lines 5-phge 19, lines 4-12. Sergeant Cotton testified
that he did not know of the race of any of the mIis until after he exited his police car at the
Tolan residence. Doc. 67, Exhibit 2, page 34,dlid8-19. There is simply no admissible
evidence Plaintiffs can point to that contradittis testimony, nor any admissible evidence that
either officer was motivated to act due to the raicany of the Plaintiffs. To succeed on a claim
of denial of equal protection Plaintiffs must shtvat Sergeant Cotton’s or Officer Edwards’s
actions were not rationally related to a legitimatate objective or that either of them have
treated similarly situated individuals of anotharce differently under the same or similar
circumstancesCf. Bryan v. City of MadisqQr213 F.3d at 277. Again, Plaintiffs have pointed
no admissible evidence to establish this claimairfiffs’ claim for denial of equal protection

under the Fourteenth Amendment must be denied.
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Fourth Amendment Claims

“Fourth Amendment claims are appropriate [only]ewhthe complaint contests the
method or basis of the arrest and seizure of theop€ Jones v. City of JackspA03 F.3d 875,
880 (8" Cir. 2000), quotingBrooks v. George County, Mis84 F.3d 157, 166 {5Cir. 1996).

“The Fourth Amendment prohibits unreasonable seguwot unreasonable or ill-advised
conduct in general. Consequently, [the courtsliteuze only the seizure itself, not the events
leading to the seizure, for reasonableness unédrdbrth Amendment.Cole v. Bong993 F.2d
1328, 1333 (8 Cir. 1993), quotingarter v. Buscher973 F.2d 1328, 1333'{7Cir. 1992).

Stop and Detention of Robbie Tolan, Anthony Coop&atian Tolan, and Bobby Tolan

A police officer has the authority to stop andadietbriefly an individual in order to
perform an investigation based upon reasonablasasmf possible criminal activityGoodson
v. City of Corpus Christi202 F.3d 730, 736 t(‘SCir. 2000), citingTerry v. Ohig 3932 U.S. 1, 30
(1968). Only a minimum level of objective justditton, considering the totality of the
circumstances, is required for a constitutionalgrmissible investigative stop and detention.
United States v. Michellettl3 F.3d 838, 840 (5th Cir. 1994ke also United States v. Ibarra-
Sanchez199 F.3d 753, 759 fn. 5'{&Cir. 1999). Whether an investigative detentiojuitified
does not depend upon a confirmation of the offgestspicions that an offense has been
committed, nor does it depend upon how likely ithiat the officer’s suspicions are correcCt.
Jewett v. Ander$21 F.3d 818, 823-27‘?7Cir. 2008).

Justification to detain a suspect for any suspkeoféense is a complete defense to an
unlawful arrest claim under Section 1983 if anyswe®ble police officer could have believed
that reasonable suspicion could have exist€dl. Pfannstiel v. City of MariqrO18 F.2d 1178,

1183 (8" Cir. 1990). During an investigative detentiorisitlawful for officers to “take such
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steps as are reasonably necessary to protectpirsional safety and to maintain status quo
during the course of the stop.United States v. Hensleg69 U.S. 221, 235, (1985Wnited
States vCampbel| 178 F.3d 345, 348-349'{5Cir. 1999);United States v. Sander894 F.2d
200, 210 (8 Cir. 1993).

The Texas Penal Code, Section 38.15, addressedeneince with a law enforcement
officer’s public duties, and under that statuteeaspn commits an offense when, with criminal
negligence that person interrupts, disrupts, impedeotherwise interferes with a peace officer
while the peace officer is performing a duty or rex@ng authority imposed or granted by law.
“Indeed, citizens have no right to intervene infiawpolice business.”Mouille v. City ofLive
Oak 977 F.2d 924, 928 {5Cir. 1993).

It is unclear whether the Plaintiffs are even arguhat the investigative detentions they
experienced were unreasonable, but under the fastaamstances of the case, the investigative
detentions were reasonable. Officer Edwards wa®lpag before two a.m. in an area where
there had been a number of car thefts; he wasndribehind a Nissan SUV, which he saw
making a hurried turn onto Woodstock Street, aesthe knew to be eul-de sagwhen he saw
the SUV park on Woodstock, he followed it down steeet. Officer Edwards typed the SUV’s
license plate number into his police car compwted the computer reported the SUV stolen.
Officer Edwards was unaware that he had typed agieaf the number incorrectly. He called
for back up and waited. He next saw the two malapants of the automobile, Robbie Tolan
and Anthony Cooper, exit it and proceed to walkamg a home on the street. Officer Edwards
then exited his police car, drew his service weapod shouted for the two men to “come here,”
which they did not do; they continued to walk te tiouse. The two men shouted verbal abuse at

Officer Edwards and asked him “why?” He informéerh he believed their automobile to be
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stolen. He also shouted to them to get down orgtbend, which the two men also did not do.
He called for backup. Quickly thereafter two ocaofs of the home Marian and Bobby Tolan
exited the home, and told the two men to obey tieg@ At the request of Officer Edwards the
man from the house, Bobby Tolan, went to standheyalutomobile parked in the driveway. The
woman from the house, Marian Tolan, started to vaatkund the yard. She was upset and loudly
protested the police presence. At some point is Wery short space of time Sergeant Cotton
arrived, received a very short briefing from Offidedwards and proceeded to take Marian
Tolan, in hand. Up to that point the facts areisimated in the record. There was a report of a
stolen vehicle, which the officers had informatiwas the SUV parked in front of the house on
Woodstock Street; this justified the officers tosestigate whether the SUV was stolen and
whether the former occupants of the SUV or the frmccupants of the house had an
involvement in the theft of the SUV. Marian Tolasas walking around the yard, getting in the
way of Officer Edwards’s pointed weapon, upset,rgngnd loudly protesting the innocence of
her son and nephew, and refusing to stand in apdaf® next to the garage. The activities
warranted Sergeant Cotton’s efforts to calm her@urdher into a neutral position. Reasonable
suspicion existed to temporarily detain the Pl#stithe individuals associated with the
reportedly stolen vehicle. This brief detentiord daiot violate their rights under the Fourth
Amendment.Cf. Terry v. Ohip392 U.S. 1 (1968).

Reasonable suspicion also existed to brieflpidethe Tolans and Cooper after Robbie
Tolan was shot. “The permissible scope dfeary stop has expanded [] to include the use of
handcuffs and temporary detention in squad catdriited States v. Stewar888 F.3d 1079,
1084 (7" Cir. 2004). Cooper was handcuffed, searched ptaed in a police car by a Bellaire

police officer other than Sergeant Cotton or OffiEelwards. At that point Cooper was still a
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potential car theft suspect. Marian and Bobby fiolere each also placed in police cars by
other officers. The exigent circumstances in thenediate aftermath of the shooting and the
need to protect the integrity of the investigatajrthe stolen automobile and Sergeant Cotton’s
use of force raised reasonable suspicion to jutitiéybrief detention of the Tolans and Anthony
Cooper. ComparMouille, 977 F. 2d at 928; see alBlinois v. Lidster 540 U.S. 419, 426-427
(2004); Walker v. City of Orem 451 F.3d 1139, 1148 ({0Cir. 2006), discussing
unreasonableness of detaining mere witnesses.

After other Bellaire police officers determineckithidentities and that the automobile in
guestion was not stolen, Mr. and Mrs. Tolan andhanty Cooper were released. There is no
guestion that undeferry the investigative detention of all four individualnthony Cooper
(detained in a police car for approximately an hi@nd Marian and Bobby Tolan (detained in
police cars for twenty-five minutes) was constdgofll. More importantly however, these post-
shooting detentions were made by other Bellairecpalfficers not by the Defendants, Sergeant
Cotton and Officer Edwards.

Use of Excessive Force

An allegation that an officer used excessive farceéhe course of a seizure does not
create a separate unconstitutional detention cthgtinct from the excessive force claim. See.
Flores v. City of Palacios381 F.3d 391, 403 '(SCir. 2004). A plaintiff may not support an
alleged unlawful detention claim by alleging that afficer used excessive force during the
detention.Cf. Id.

In order to prevail on an excessive force claimplantiff must show (1) some injury; (2)
which resulted directly and only from a use of #othat was clearly excessive to the need; and

(3) the excessiveness of which was objectively aswaable. Ontiveros v. City of Rosenberg
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564 F.3d 379, 382 {5Cir. 2009).
BOBBY TOLAN

Marian and Bobby Tolan both testified that neit®éiicer Edwards, nor Sergeant Cotton
used any force against Bobby Tolan. His claimsrefj&ergeant Edwards and Officer Edwards
for use of excessive force against him must be idszd.
ANTHONY COOPER

Anthony Cooper was also not subjected to use oésstee force. In his deposition he
testified that he thought Officer Edwards had pum ln handcuffs, and the handcuffs were
uncomfortable. Doc. 67, Exhibit 16, page 90, lide-1 page 91, line 24. It is undisputed that
another officer put Anthony Cooper in handcuffsgd aven if Officer Edwards did, the use of
handcuffs in the manner to which Anthony Coopetifted cannot support a claim of use of
excessive force Cf. Tarver v. Cityof Edng 410 F.3d 745, 751-52 {5Cir. 2005). “An officer
may handcuff a suspect when ‘reasonably necessamaintain the status quo and protect
[officer] safety during an investigative stop.Young v. Prince George’s Coun8s5 F.3d 751,
755 (4" Cir. 2004), quotindJnited States v. TaylpB57 F.2d 210, 213 {4Cir. 1988). Anthony
Cooper’s claim of excessive force must be dismissed
MARIAN TOLAN

Marian Tolan makes no allegation that Officer Eciigansed any force against her. Doc.
67, Exhibit 17, p. 18, line 25 --page 19, line &gp 19, line 21-page 20, line 11. Marian Tolan’s
claim against Officer Edwards for use of excesfwvee must be dismissed.

Marian Tolan has made a claim of use of exces&wee against Sergeant Cotton in
taking her arm and later pushing her against thhaggadoor. A police officer is not subjected to

liability because he uses force while carrying list duties, and he cannot be held responsible
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for unexpected consequences of the use of necdssaey Hill v. Carrol County, 587 F.3d 230,
237 (8" Cir. 2009). “Fourth Amendment jurisprudence hasgl recognized that the right to
make an arrest or investigatory stop necessarilgesawith it the right to use some degree of
physical coercion or threat thereof to affect iGraham 490 U.S. at 396. “Not every push or
shove, even if it may later seem unnecessary irpdaee of a judge’s chambers,’ violates the
Fourth Amendment.””’ld., quotingJohnson v. Glick481, F.2d 1028, 1033, cert denied, 414 U.S.
1033 (1973). “The calculus of reasonableness montody allowance for the fact that police
officers are often forced to make split-second judgts--in circumstances that are tense,
uncertain, and rapidly evolving--about the amouhtfarce that is necessary in a particular
situation.” Id., at 396-397.

Marian Tolan, who was upset, walking around thelyand shouting, was an individual
out of control. There is no dispute about thatergant Cotton needed to bring her under
control, quiet her down, and have her stand in plaee, so that he could hand cuff Robbie
Tolan, who was by that time lying prone, on hisnggh, on the porch of the home and search
him for weapons. He also needed to hand cuff Goapleo was lying on his back in the front
yard and search him for weapons. This was a dangend uncertain scene. In such a situation
officers must stop and control suspects and otkesgms’ movements so that they can safely
confirm the identities of unknown persons beforeytltan safely identify and handcuff, and
verify the information and the suspecf. Jewett v. Anders521 F.3d F3d 827 {7Cir. 2008).
When Marian Tolan refused to stand next to the ggi@door as Sergeant Cotton requested, he
took her right arm, put his left arm in the smdllher back and began to walk her toward the
garage. Robbie Tolan, watching from his prone tposi with his head over his left shoulder,

testified that while Sergeant Cotton was movinghi garage door area, he was holding Marian
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Tolan’s arm, “kind of pushing her a little bit, kinof directing her.” Robbie Tolan further
testified that “There was no tussle. | mean, thg s she wasn’'t exactly running over there
either.”1d. p 80, lines 3-24. Robbie Tolan’s descriptioritadse particular events are completely
consistent with Sergeant Cotton’s recollection.ehjust before Sergeant Cotton and Marian
Tolan reached the garage door, Sergeant Cottoregustarian Tolan, and she hit the garage
door with what several witnesses described as @ lb@anging sound. Mrs. Tolan believed that
Sergeant Cotton had maliciously slammed her int rtietal garage door. Sergeant Cotton
testified that he pushed her because after he Heabthie Tolan shout words to the effect of
“Get your fucking hands off her,” he saw Robbiearogetting up and he wanted to get Marian
Tolan out of the way so that he could deal with BlebTolan. Anthony Cooper testified that
when Marian Tolan hit the garage door Robbie Tdaiu, “What are you doing to my mom--
doing to my mom?” Doc. 70, Exhibit 7, page 78e8r7-25. Whether Sergeant Cotton pushed
Marian Tolan before or after Robbie Tolan’s shautmmaterial to the issue to be determined.
Did Sergeant Cotton use excessive force to movaaMarolan to a neutral place so that he
could continue the investigation? Marian Tolan imgelcted herself into the police investigation
by refusing to comply with Sergeant Cotton’s redqsige move out of the way. She obviously
did not see the situation in the same way Serg€artion saw it, but looking at the scene
objectively, Sergeant Cotton’s actions were realenaTaking her arm and walking her toward
the garage was not an excessive use of force, asmpwshing Marian Tolan away once he heard
the shout and saw Robbie Tolan in the act of ggtlip from a prone position. Forcefully and
intentionally shoving or pushing a woman into a ahefarage door could be excessive force
under other circumstances, but the circumstances Wwere tense and unusual. There is no

guestion that within a matter of seconds threegshihappened: (1) Robbie Tolan shouted at
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Sergeant Cotton, “Get your fucking hands off h2);Robbie Tolan quickly began to move from
his prone position facing the front door 180 degramund to a position, as he testified, on his
knees facing Sergeant Cotton, and (3) Marian Tdl&rthe garage door with a loud noise.
“There can be a constitutional violation only ifjuries resulted from the officer's use of
excessive force. Injuries which result from, foample, an officer’s justified use of force to
overcome resistance to arrest do not implicate tdahenally protected interests.” Johnson v.
Morel, 876 F2d 477, 479-80'(Cir. 1989) én bang. If any of the elements of a claim under
this test fails, so does the plaintiff's clainkd. Viewed objectively, the force Sergeant Cotton
used to push Marian Tolan, it was not excessivéh® need, nor unreasonable under the
circumstances.Cf. Collier v. Montgomery County569 F.3d 214, 219 {5Cir. 2009). Marian
Tolan’s claim of use of excessive force againsg&ant Cotton must be dismissed.
ROBBIE TOLAN

There is no allegation that Officer Edwards useyl fance whatsoever on Robbie Tolan.
The only allegation he makes against Officer Edwasdhat Officer Edwards negligently typed
into his police car computer the wrong licenseeglaimber. Doc. 67, Exhibit 15, page 59, line
18 -- page 60, line 21; page 61, line 11 -- pagdi62 10. InFraire v. City of Arlington 957 F.
2d 1268, 1276 (BCir. 1996), Fifth Circuit Judge Jacques Weineotaron behalf of the panel,
“The constitutional right to be free from unreaduoleaseizure has never been equated by the
Court with the right to be free from a negligerglyecuted stop or arrest.” Robbie Tolan’s claim
against Officer Edwards for excessive use of foncst be dismissed.

Robbie Tolan argues that Sergeant Cotton usedlyddatte that was objectively
unreasonable under the circumstances, when SdgorCsitot him. Sergeant Cotton testified that

he fired the shot in self defense because he fefaredis life, believing Robbie Tolan was
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pulling a weapon from his waistband area. RoblmkT maintains that there are genuine issues
of material fact as to whether Sergeant Cotton& afsdeadly force was objectively reasonable.
Moreover, he argues “the material fact issues [aegvily disputed.” Doc. 70 at 21. Robbie
Tolan and Sergeant Cotton are the only two peoph® wan provide factual information
regarding the observations Sergeant Cotton madehvdd him to fire.

Plaintiffs base their main argument that there magerial fact questions precluding
summary judgment on the differences in detaildheftestimony of the various eye witnesses on
three inter-related subjects: (1) when Robbie Tatdd Sergeant Cotton to get his hands off his
mother, either before or after Mrs. Tolan hit thetah door of the garage, causing a loud metallic
banging sound, (2) exactly where Robbie Tolan watically located when he was shot, and (3)
where Robbie Tolan’s hands were as he was gettorg his horizontal position, prone and on
his stomach on the porch, with his head facinghm dpposite direction of the garage, to his
vertical position facing Sergeant Cotton at thectine was shot.

Robbie Tolan, Marian Tolan, Anthony Cooper, andic@f Edwards all testified that
Robbie Tolan yelled to Sergeant Cotton after Mafiatan hit the garage door. Sergeant Cotton
testified that Robbie Tolan yelled to him beforeguwshed Marian Tolan away, and she hit the
garage door. Sergeant Cotton testified, “I do dieaigree that the noise [of Mrs. Tolan hitting
the garage door] happened. . . . | disagree ashemthe noise happenedld., Exhibit 1, page
61, line 7 through page 62, line 18. The fourtk ejtnesses, Bobby Tolan, did not hear his son
shout at Sergeant Cotton. This disputed fact tsmaterial to the determination of the issue of
qualified immunity. It is not disputed that RobHielan shouted at Sergeant Cotton and quickly
got up from his prone position and turned his badyund.

Plaintiffs argue that Sergeant Cotton has beeansistent in his testimony concerning
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where Robbie Tolan’s hands were at the time he sha$. They highlight Sergeant Cotton’s
deposition testimony, in which, they argue, he does disagree with the premise that the
Tolans’ testimony concerning whether Robbie Tolasweaching for a gun at the time Sergeant
Cotton shot him or was “on a knee” when he was skas conflicting. The last quoted question
and answer from Sergeant Cotton’s deposition reads

Question:  Well, their statement is different frgour statement.
Do you understand that? . . . .

Answer: | don’t think | can answer entirely--I gse there are
some things in their statement that are different.
Doc. 70, Ex. 1, page 73, lines 17-18 and 21-23

Plaintiffs do not quote the objection to the qimst “misrepresents the recordd. at
page 73, lines lines 19-20. Nor do they quotecthatinuation of Sergeant Cotton’s answer to
the question, “I would have to go back and read+¥oow | don’t think | can answer that here.”
Doc. 71, Ex. 33, page 73, lines 24--page 74, lingfendants’ Reply to Plaintiffs’ Opposition
to Defendants’ Edwards and Cotton, Motion for Sumymdudgment (Doc. 71) quotes
extensively from excerpts from Sergeant Cotton’podéion (Ex. 32 and 33) that give the
complete back and forth between Plaintiffs’ attgrrand Sergeant Cotton on the issue of
Sergeant Cotton’s disagreement with the testimdnirobbie and Marian Tolanld. at 16-19.

In none of these excerpts does Sergeant Cottoniemoguthat there is a material difference
between his testimony and that of the Tolans.

The Plaintiffs also argue that the testimony comcg where Robbie Tolan was
vertically situated just before he was shot createserial fact questions that would prohibit
summary judgment on the defense of qualified imityuniThe testimony differs among the
witnesses in the case. Paragraph 21 of Plaintidigposition to Defendants’ Edwards’ and
Cotton’s Motion for Summary Judgment states, “lspanse to Cotton shoving Marian Tolan
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against the garage door, Robbie Tolan yelled ato@db get his hands off his mother, brought
his arms to his chest, and pushed himself up orstirees.” Doc. 70 at 6-7. Robbie Tolan
testified to this at the trial of Sergeant Cottboc. 70, Exhibit 3, vol. 2, pagel149, lines 22-23.

At his deposition Robbie Tolan’s testimony was imto his trial testimony. He
testified that he was lying on the grodndn his stomach, with his arms out in front of irrd
his head turned to the left. In order to get uglteav back his hands to from where they were to
“about mid body” and had to push up with both hasidhs in a “kind of push up maneuver.” As
he was pushing up he was also turning towardsdfiisidl., Exhibit 6, page 100, line 9--page
101, line 8. Robbie Tolan testified later in deposition, “I didn’t jump up off the ground. |
just simply got up. Started to get upld. Exhibit 6, page 110, lines 12-13. “Before | abul
stand up, | was shot.Id. Exhibit 6, page 146, line 14.

Marian Tolan, gave similar testimony at Sergeauit@)’s trial:

Question: When you were slammed into the garage ddat
happened next Ms. Tolan?

Answer:  Robbie said something like get your fagkhands off
my mom or you don’t have to shove my mom. Somethinthat
nature. . . .

Question: And Robbie was still laying upon the gbowith his
head next to the door?

Answer: Yes. Yes. But he was still looking. #&whl hit the
garage door and | looked at him and he lookeddaitiht and then
he looked to the left and when he looked to the ikfwhen he
addressed him. . . .

Question: Ms. Tolan Robbie was shot in the frohhis chest.
How would the bullet get there if he didn’t get up?

Answer: You mean was he standing?

® He was actually on the porch of the house. Througthe trial testimony and deposition testimonig ibften
referred to by various witnesses as “the ground.”
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Question: Was Robbie getting up off of the groéemxng you and
this officer?

Answer: Yes.

Question: Okay

Answer: On his knees. He was not standing
Question: How far up did Robbie make it?

Answer: | think he -- it seems to me he was akimees. He was
by then up on his knees.

Question: Okay.
Answer: At an angle.
Question: What happened when he got up on hissknee

Answer: He was shot.
Id., Exhibit 9, vol. 2, page 104, line 7-- page 1% 16.

Officer Edwards testified at Sergeant Cotton’'slfri‘l heard a bang [the sound of
something hitting the metallic garage door] andhthe--the gentleman [Robbie Tolan] laying
behind the Sego Palm either said don’'t touch my ana@msomething. . . .which drew my
attention back to him because | saw his hands feappeared.”ld., Exhibit 4, vol 1, page 64,
lines 18-25 through page 65, lines 1 through 16fterARobbie Tolan’s hands disappeared,
Officer Edwards testified “His head and shouldeasl hhen disappeared behind the -- [Sego
Palm]. . . . I couldn’t see him anymore behind thash.” Id., Exhibit 4, vol. 1, page 65, lines
16-25. To the question, “What happened next,” @ffiEdwards answered, “Then | saw his
head and shoulders come up above the bush and fi¢uweed towards--facing Cotton and
appeared to be charging or rushinigl’, Exhibit 4, vol. 1, page 66, lines 1-4. Offidedwards
elaborated that he appeared to be charging ormgnhicause his shoulders and head were kind
of hunched when he was getting up. . . . Like fixio take off.” Id., Exhibit 4, vol. 1, page 65,
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lines 23 through page 66, line 1.

Sergeant Cotton testified at his deposition tiwaien he had almost gotten Mrs. Tolan to
the garage door, she told him to take his handeeff About that time he looked over at Robbie
on the porch, then had his attention back on Motam when he “heard Robbie yelling. . . . get
your fucking hands off her.” Sergeant Cotton ang.Molan had not yet made it to the garage
door when he heard Robbie Tolan’s yelling. It wlaan that he pushed Mrs. Tolan out of the
way, and she hit the garage door with a balg. Exhibit 1, page 60, line 7-- page 18. Sergeant
Cotton testified that when he heard Robbie Toldh e looked at him, and “[Robbie Tolan]
was getting up and turning arountt., Exhibit 1, page 61, line 25--page 62, line lergeant
Cotton did not know where Robbie Tolan was whenéiked at him.Id. Exhibit 1, page 62, line
15. Sergeant Cotton further testified that “At gopoint in the altercation [Robbie Tolan] was
leaning in my direction.ld., Exhibit 1, page 62, lines 18-19. Sergeant Qottiml not see him
move his hands and push himself off the groundposh-up maneuveid., Exhibit 1, page 64,
lines 20-25. When Sergeant Cotton heard RobbiarTgell he looked over and saw that “he
was up in a crouch kind of in the process of ggttip with his feet under him facing kind of
away from me while--as he was rotating to his rightid., Exhibit 1, page 65, lines 2-5.
Sergeant Cotton testified that Robbie Tolan wasraohing toward him, but turning around to
face Sergeant Cotton. He was on both fégtExhibit 1, page 65, 20-- 66, line 3.

Contrary to Plaintiffs’ argument in their ResponBecument 70, paragraph 22, Sergeant
Cotton did not testify that Robbie Tolan stood ts Full height on his feet. There is no
testimony in this summary judgment record that Reflmlan was standing up, except his own
testimony cited in Defendants’ reply to Plaintiffe'sponse (Doc. 71). Robbie Tolan testified at

Sergeant Cotton’s criminal trial, “After | was shtbe bullet lifted me to my feet and against the
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front door.” Doc. 71, Exhibit 32, vol. 1, page 982-13. This testimony is not material to a
determination of where Robbie Tolan was situateth@aiately before he was shot.

Similarly, Plaintiffs’ argument in paragraph 24 Blbcument 70 is flawed. Officer
Edwards did not testify that Robbie Tolan “charges¥rgeant Cotton. His testimony was
Robbie Tolan stood “fully on his feet. . . . in@wach--as in a charging position. . ..” Doc. 70,
Exhibit 5, page 53, lines 15-22. When asked ldtewever, if Robbie Tolan was on one or both
of his knees, Officer Edwards testified that heldowt see Robbie Tolan’s fedd, Exhibit 5,
page 54, line 3. He maintained nevertheless tludtbRe Tolan “was in basically a hunched
charging position. . . . It looked like he was gpto go forward, forward motion.Td., Exhibit 5,
page 54, lines 15-19. Officer Edwards later testif“l couldn’t see [Robbie Tolan’s] hands--his
knees or his feet.ld., Exhibit 5, page 56, lines 9-10 In Officer Edds testimony at the trial
of Sergeant Cotton he testified that at first held@ee Robbie Tolan’s hands above his head and
his legs straight out behind him as he lay on kignach on the porch. Then Robbie Tolan
disappeared completely behind the sago palm pldimen he saw Robbie Tolan’s “head and
shoulders come up above the bush and he was ttonedds -- facing Cotton and he appeared
to be charging or rushing.1d., Exhibit 4, page 66, lines 2-16. He furtherifext that Robbie
Tolan appeared to be charging or running, “ ‘cauiseshoulders and head were kind of hunched
when he was getting up. . . . like fixing to také”old., Exhibit 4, page 66, line 22--page 67, line
1.* Although Officer Edwards refers to Robbie Tolapésition in terms of movement, it is clear
that Officer Edwards is not testifying that Robbielan was actually moving towards Sergeant
Cotton, but, rather, was in a position to begin emoent towards Sergeant Cotton.

What remains is a dispute as to whether RobbianTalas on his knees, as he and his

mother testified or crouched on his two feet ag&ant Cotton testified. In any event there is no

* The remainder of the testimony on page 67 isgaibled and impossible to understand.
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dispute that in a matter of a very few seconds Rolbblan went from a prone position lying on
the porch with his arms and head facing in the spealirection to the garage door, the place
Sergeant Cotton and Mrs. Tolan were standing,gosation, from Officer Edwards’s viewpoint,
behind the potted sago palm, with his head andldbmiabove the palm, facing Sergeant Cotton
and his mother. He was not yet fully standing g, was he moving towards Sergeant Cotton,
but he was in the process of standing up. This that he quickly got up from a prone position
on the porch, yelled to Sergeant. Cotton to take“fuicking hands” off his mother, and turned
around to face Sergeant Cotton are material faot$about them there is no dispute.
Plantiffs’ argue that “Robbie Tolan did not redoh his waistband area.” Document No.

70 at Paragraph 23. Robbie Tolan testified thatidenot reach for his waistband area, and we
now know that he did not have a weapon of any kibdcument No. 70, Exhibit 3, vol. 2, page
152, lines 8-11. Sergeant Cotton testified at lejgodition that as Robbie Tolan was getting up,
as he was rotating to his right, his right arm whkis waistband and he did not know where his
left arm was. Doc 70, Exhibit 1, page 65, lines148e then clarified that “at his waistband”
meant “In the middle, middle of his waist. . . keiwhere his belt buckle would bdd., Exhibit
1, page 65, lines 9-15. Robbie Tolan was wearihgadie that was not tucked into his pants,
but was hanging over them. Sergeant Cotton tegtiiat in his experience he found it to be
often the case that people carried weapons “inr thasection in their waistband.ld., Exhibit
1, page 65, line 16--page 66, line 1. He was #sked if he hadn’t testified at his criminal trial
that “he was digging in his waistbandld., Exhibit 1, page 66, lines 3-4. After checkiing t
transcript of his trial testimony Sergeant Cottosvaered,

Yeah. It says ‘like he was digging in his waistthan That's a

description trying to give a description of whatwas doing. . . .

‘like’ meaning that his hand was in that area. | don't -- but |

don’t -- I don’t mean that to mean, though, thatwees reaching
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down inside of his pants necessarily. That's Abiat wouldn’'t be
accurately what | saw. . . . It appeared that he d@awing a
weapon from his waistband. . . . Oh, | don’t kndwttl could see
his hand specifically. | could see where his harms$, but, you
know, his clothing was probably covering the haiftdvas dark. |
could see his total movement, which is what madebeteve that
it wasn’'t necessarily just where his hand wasjrietance.
Id., Exhibit 1, page 66, line 12 -- page 67, line 16
Plaintiffs argue in Document 70, paragraph 3 thais tquoted explanation and
clarification of his trial testimony in fact pressna “different version of the facts,” and that
Sergeant Cotton has disputed the material factaitabvbich he testified previously, which
Plaintiffs characterize as “. . . he shot Robbidamobecause Tolan was ‘digging’ in his
waistband.”
In fact, Sergeant Cotton testified at his trial
Answer: | pushed [Mrs. Tolan] and took probablylesst a step
away from her and turned to face [Robbie Tolan] @edan to
draw my weapon.

Question: What did you see that caused your cofcer

Answer: His hand was coming from his waistbandmfrthe
middle of his --

Question: Can you turn around and demonstratthéjury?

Answer: As he was--his hand was like this. This/here his right
hand was in the middle of his waist.

Question: Okay

Answer: Like he was digging in his waistband.
Doc. 70, Exhibit 2, page 127, lines 7-17

These two quoted passages, one from his depositidrone from his trial testimony do
not present “different versions of the facts.” ggant Cotton has not changed his testimony. In

his deposition Sergeant Cotton further testifieat thre knew that Robbie Tolan’s hand was in the
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vicinity of his waistband; Robbie Tolan was notming towards him, but was turning around to
face Sergeant Cotton; Robbie Tolan was on both 1eetExhibit 1, page 67, line 17 -- page 68,
line 3.

There is also no dispute that (1) the situatios vease, (2) Sergeant Cotton was new to
the situation, (3) Sergeant Cotton needed to calthheve stay in one place one of the persons
on the scene, Mrs. Tolan, who was being disrupdiveé getting in the line of fire of Officer
Edwards’ pointed weapon, (4) Sergeant Cotton haah lieformed that the two persons “on the
ground,” and (5) Robbie Tolan, who was lying prame the front porch of the house, and
Cooper, who was lying on his back in the yard, veergpected of felony automobile theft.

In order to conduct the investigation Sergeantid@oasked Mrs. Tolan to stand next to
the door of the garage. When she failed to coaipehe took one of her arms and put his hand
on her back and guided her towards the garage daahe next few seconds, as they got close
to the garage door, either before or after Serg€aitton pushed Mrs. Tolan away and into the
garage door, Robbie Tolan yelled to Sergeant Cotwget your fucking hands off my mother,”
and Sergeant Cotton saw Robbie Tolan get up frenptane position into a crouching position,
either on his knees or feet, and rotate his bodyrat to face Sergeant Cotton. Robbie Tolan
testified at his deposition that he was, in fadttigg up and turning around to face Sergeant
Cotton. At this point in the time line there aegenuine issues of material fact in dispute.

Sergeant Cotton further testified it was at thignp in the time line that he also saw
Robbie Tolan’s hand in the vicinity of his waistblaand believed that Robbie Tolan was in the
process of pulling out a firearm. Sergeant Cofeared for his life and fired three shots, one of
which hit Robbie Tolan, severely wounding him.

The fact that Robbie Tolan did not reach for heistband area is not material to the
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determination of whether Sergeant Cotton shouldehgtled to the defense of qualified
immunity. Rather, it is the reasonable officer'sgaption of the situation that decides qualified
immunity. “An officer's use of deadly force is ptasptively reasonable when the officer has
reason to believe that the suspect poses a thfesdrious harm to the officer or to others.”
Ontiveros v.City of Rosenbergs64 F.3d at 382 {5Cir. 2000); accordanis v. Lawson585
F.3d 839, 844 (8 Cir. 2009). It is of no moment that a suspeatlisnately found not to have
posed a risk of serious harm. “The sad truth & fthe suspect’s] actions alone could cause a
reasonable officer to fear imminent and serioussyay harm” that justifies the use of deadly
force. Reese v. Andersp826 F.2d 494, 500-501 {5Cir. 1991). “No right is guaranteed by
federal law that one will be free from circumstasmoghere he will be endangered by the
misinterpretation of his acts.Young v. City of Killeeri775 F.2d 1349, 1353(sCir. 1985).

Plaintiffs’ contend in their response to the motior summary judgment that Robbie
Tolan angrily shouted, “get your fucking handsmff mother,” got up on his knees, rotated his
body around to face Sgt. Cotton, and did not makeraovements towards his waistband area.
Defendants argue that the totality of these cir¢anmes would have led a reasonable officer to
perceive that he was under threat of serious heggardless of “whether any of the claimed
discrete disputed facts existed or occurred.” Ddg.at 5.

The issue to be decided is not whether Sergeamdr@Gdut any reasonable officer could
have evaluated the totality of the circumstancedroating Sergeant Cotton that early morning
and reached the decision that under the law ddarig was permissible.

Defendants rely upon the sworn statements ofexerts, William Lewinski (Doc. 67,
Exhibit 27), an expert in the training and evaloatof police officer shootings and the analysis

of human perception, memory, and reaction time, laledtenant Albert Rodriguez (Doc. 67,
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Exhibit 29), an expert in police training. Lieutemn Rodriguez’s deposition is Doc. 67, Exhibit
28.

Lieutenant Rodriguez testified in his depositioon@erning the issue of whether a
reasonable officer, in the circumstances confrgnfgt. Cotton, would reasonably believe that
Robbie Tolan was about to draw a weapon from histhvand:

Question: And is moving his arms though they areisiside and
pulled toward his body, though they are at his sidat gives the
officer in the totality of the circumstances, mayinis arms to his
side without moving them toward his body, thatnewgh to make
the officer think that the--make Sergeant Cottdnkhhat Robbie
Tolan is reaching for his waistband, is that yastimony?

Answer: Sir, | believe a push-up position is, agRobbie Tolan]
describes it, a push-up position is somewhere dlm$es body not
out away from his body. And when he turns, basethe totality
of the circumstances, | believe based on how Tprése officers
are trained that a reasonable law enforcementesffiould have
perceived that deadly force, could have had a redse belief that
deadly force was immediately necessary.

Question: And is it your testimony that you beéiethat Robbie
Tolan testified that he pulled his arms towarddody?

Answer: | believe he said his midsection, his lsangre brought
to about the midpoint of his body in a push-up posi

* * *

Question: Now, since | just read it to you, | askiag whether
you concluded from reading that, that his handsedaeward his
waistband?

Answer:  Again, my conclusion, sir was based on hiew

enforcement officers are trained. And | believe thay Texas
police officers are trained that based on a getlipdgrom a prone
position, hands have to be close to the body. iAhd turns, those
hands are going to be somewhere in the waistbaa] drhe turns
very quickly as he describes. So | believe thaytare going to
be-- | believe they are going to be very closehwaistband area.
And | believe that he said -- he says that herising at the time
that he was shot. So based on how law enforceoféoer’s --

trained, a reasonable officer could reasonablyebelithat he is
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reaching for the waistband.

Doc. 67, Exhibit 28, page 56, line 24 -- 57, lirg page 61, line 19 --page 62, line 19.

In his report Lieutenant Rodriguez states:

70. Contemporary law enforcement training doesadlvbcate for
police officers to wait until they positively confi that a suspect
has a weapon before the use of deadly force iffigast. . .[A]
suspect’s actions are going to be faster than fiiieeds reaction.
Law enforcement training specifically addresses fiet that a
suspect can access a firearm from the waistbandlamok before
an officer can react to shoot. Officers are trdin@ understand
that even if the officer is able to shoot at thensaime that the
suspect fires, it is of no advantage to the offic&hooting at the
same time the suspect does means the officers ataddyet killed
or seriously injured.

Doc. 67, Exhibit 29, paragraph 70, page 23.
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Mr. Lewinsky’s report is in a similar vein:

16. Someone who is defiantly non-compliant and sehlwands are
in, going to, or appear to be going to their waisith area, certainly
creates a very real threat to the officer. Everbaseball, the
average batter in a pro game has approximatelylfaahsecond

(travel time of the ball from the pitcher's mourmhiome plate) to
react to the ball. In this type of situation tHécer has half that
time or less to read and then react to that sa@oati

17. It is obvious but worthy to note that all tigptr and action take
time. The more complicated the decisions and astare or the
more dynamic the circumstances of the decisiom the longer
the decision and action will usually take to congleHowever, it
is clear that the perception of threat, the deniststart shooting,
the drawing of a gun from a holster, the alignmenthe gun and
the actual completion of the trigger pull take timeReactive
behavior of all kind takes time. From our peerieexed research
we know that the average officer, under good laiooyaconditions
can react to a clear stimulus, pull a gun from\elléwo holster
and fire one shot from (depending upon when thayt shooting
as the gun is coming up) one and one half to omename tenth
seconds. Even if the officer has their gun owutjrtfinger on the
trigger with the slack taken out of the triggerttwiheir gun aimed
and ready, and the officer attentive and ready#utr-the average
officer would take just under a third of a secoagbtll the trigger,
in the clearest possible circumstances. Subsdgueven in the
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fastest possible reaction scenarios the officerbmashot at, twice
before they can react and shoot back. This definiputs the
officer behind the reaction curve in this type idation.

Doc. 67, Exhibit 27, paragraphs 16 and 17.

Plaintiffs offer no summary judgment evidence eébut this expert evidence, and they
have identified no evidence in this record thatldqarove that there is not one reasonable police
officer who would have perceived a threat of sesignjury from Robbie Tolan’s quick and
aggressive actions. Sergeant Cotton misinterprBigobie Tolan’s intended actions, but his
firing on Robbie Tolan did not violate Robbie Tokmonstitutional rights because Sergeant
Cotton feared for his life and could reasonablyenbelieved the shooting was necessary under
the totality of the factual circumstances evidenbgdthe summary judgment record. Robbie
Tolan’s claims of excessive force against Serg€artion must be dismissed.

Having considered all issues raised in the Defetsdanotion for summary judgment for
qualified immunity, the Court finds that the Pldiist have not established that Defendants’
Jeffrey Wayne Cotton and John C. Edwards violabed ttonstitutional rights. Accordingly, it
is hereby

ORDERED that Defendants’ Jeffrey Wayne Cotton’d dohn C. Edwards’s Motion for

Summary Judgment (Doc. 67) is GRANTED.

SIGNED at Houston, Texas, this 31st day of Magfi,2.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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